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OPINION

LYDON, Senior Judge

Plaintiff was a serviceman on active duty in the United States Coast Guard from 1983 to
1992. Plaintiff allegesthat he was wrongfully discharged in 1992 in violation of his constitutional
rights and applicable military regulations and/or that his dischargewas|egally ineffective becausethe
Coast Guard did not follow required procedures. Plaintiff clamsthat he is entitled to back pay,
benefits and allowances from the date of his discharge to the present, the correction of his military
records, retirement at ahigher rank, certain medical assistance, as well as atotd of $1.8 millionin
damages for violations of hisrights under federal lav and the 5" and 14™ amendments to the U.S.
Constitution, additional “ special damages,” and attorney fees. Defendant contends that the court
lacks subject matter jurisdiction over any part of this action except the narrow review of the Coast
Guard’ sadministrative discharge of Mr. Spehr —based on the finding of a“personality disorder”—to
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determine whether appropriate procedural safeguards were followed and whether the decision was
raional. The case is before the court on plaintiff’s motion for summary partia judgment and
defendant’ s partial motion to dismissand cross motion for judgment upon the administrative record.
For the reasons discussed hereinafter, the court denies plaintiff’'s motion for summary partial
judgment and grants defendant’ s partial motion to dismiss and cross motion for partial summary
judgment. The case isdismissed initsentirety.

FACTUAL BACKGROUND

Plaintiff, Kurt Spehr, enliged in the U.S. Coast Guard on December 1, 1983, for a term of
four years. Two yearslater, on November 29, 1985, he reenlisted for a term of six years. ! Spehr
became aradarman first class (RD1) at the pay grade of E-6. During his service years there were a
number of incidents reflecting negatively on plaintiff’ sjob performance and interaction with fellow
servicemen. These incidents led the Commander of the Coast Guard Group in Key West, Florida,
Robert Scobie, on March 4, 1991, to order the convening of an administrative discharge board to
consider whether Spehr should be discharged fromthe Coast Guard prior to theend of hisenlistment
term (November 29, 1991). Theadministrative discharge board was comprised of three Coast Guard
officers—aCommander (the senior member) and two Chief Warrant Officers. The board held atwo-
day hearing on June 3-4, 1991, at which Spehr appeared, was represented by counsel, and presented
testimony by several witnesses. The hearing concluded with arecommendation from the board that
Spehr be separated from the Coast Guard, with an honorable discharge, on account of his
“unsuitability due to a personality disorder.”

On August 2, 1991, the adminidrative discharge board issued areport presenting its findings
of fact and itsopinion that Spehr had a personality disorder which had manifested itself throughout
his Coas Guard career. The pertinent factual findingsfor the purposes of this litigation, which are
supported by the administrative record, were asfollows:

(1) OnJune 1, 1984, jus six monthsinto his initial term of enlistment, Spehr reported to a Coast
Guard clinic in Portsmouth, Virginia, complaining about “feglings of anxiety around conflicts and
superiors.” The preliminary assessment of the medical doctor was that Spehr was suffering from an
“adjustment disorder.” He was referred for counseling. OnMay 29, 1985, after ayear and ahdf of
service aboard the Coast Guard cutter “Taney,” Spehr was referred by the ship’ s executive officer,
Lt. Commander Smith, to the clinic in Portsmouth,Virginia, once again, thistime for a psychiatric
evaluation. In a medical record entry that same day it was reported that Spehr alleged he had
received death threatswhileon duty and that the commanding officer wanted him dismissed fromthe
Coast Guard. On August 23, 1985, Spehr was transferred to another duty station in Galveston,
Texas. Inthefall of 1986, after failing to qudify as avessd traffic controller, Spehr was assigned to
another Coast Guard cutter, the “Chase.”

! Prior to his Coast Guard service, plaintiff had four years of active duty and five years of reserveduty in
the U.S. Navy.
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2 In August 1988 Spehr was reassigned to the Coast Guard’s mobile aerostat program (MAP)
inKey Weg, Horida. Withinamonth of hisarrival a Key Wes Spehr “reacted inappropriately” (and
belligerently) to Coast Guard personnel trying to help him with housing and financial matters. On
September 9, 1988, Spehr received anegative report from his commanding officer (CO), Lt. Ronald
Kochan, for tardiness in reieving awatch, failure to obtain proper training for his duties, and for
“inappropriate behavior/reaction to being placed on report.” On September 26, 1988, the Navy’s
Family Service Center referred Spehr to a Navy dlinic in Key West for “something to calm him
down.” Spehr “complained of explosive anger and verbal abuse towards his wife and children.” A
medical officer assessed him as having “an adjustment disorder with borderline personality traits.”
Citing the testimony of several fellow servicemen, the board found that Spehr worked for four
supervisorsover atwo-year period and had difficultieswith dl of them. With two of the supervisors
Spehr exchanged “ threatsand wholly inappropriateremarks.” Spehr created “tension” and “distrugt”
between himsdf and his co-workers by sometimes “react[ing] inappropriately to innocent or best
intentioned remarks.”

(©)) On July 28, 1989, Spehr was given a letter of admonition from the Coast Guard for
disobeying alawful direct order from a superior and departing his place of duty. Hewas relieved of
al dutiesand privileges associated with his decision making and authority inthe MAP Key West chain
of command. “Adminigrativeremarks” by hiscommanding officer (Lt. Kochan) which accompanied
the letter of admonition, discussed a host of shortcomings in Spehr’s performance. They included
failure to obey orders given by proper authority, a disregpectful and argumentative manner with
superiors, difficulty in communicating ideas and giving direction to subordinates, a sometimes
abrasive persondity which leads to persond confrontations, inability to master the demands of his
work, aconstant need for guidance, misinterpreting constructive criticism as personal attacks, lack
of leadership and a common sense approach to problem solving, consigently blaming his migakes
on outside factors beyond his control, and refusing to take responsibility for his actions.

4) InAugust 1989 Spehr’ scommanding officer referred himtotheNavy' sFamily Service Center
for counseling. On September 5, 1989, Spehr went to the Navy clinic in Key West complaining of
insomnia. The medical doctor assessed the problem as an adjustment disorder, prescribed some
medication, and advised Spehr to continue with counseling. By November 17, 1989, Spehr
completed a tota of 14 counseling sessions, which focused on raising Spehr’s self-esteem and
improving his ability to handle job-related sress  The Navy counsdor reported that Spehr had
“congructively engaged in the counseling experience” and could be expected to improve his job
performance and inter-personal relationships. On May 29, 1990, Lt. Kochan reinstated Spehr’s
privileges with respect to decision making and authority at MAP Key West. Kochan noted that
Spehr’s performance over the past several months had “steadily and significantly improved.” He
attributed this improvement to “apostive attitude, hard work, and redirected effort,” in addition to
the counseling and training he had received.

) On November 20, 1990, Spehr reported to the Coast Guard clinic at Key West complaining
of neck pain. Heindicated that the pain wasrelated to aphysical altercation with hissuperior officer
while on ship duty 11 days before (semming from a recommendation/log entry Spehr had made in
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reference to an upcoming storm) in which the officer dlegedly “tried to kill him.” Theclinic did not
discernany symptom that warranted amedical officer’ sattention. Spehr’ sallegation that his superior
officer tried to kill him was referred to Lt. Kochan, who requested an informd investigation. The
investigation confirmed that an altercation had occurred, but found that it was inadvertent and that
the officer in command never intended to inflict bodily harm on Spehr.

(6) On November 23, 1990, Lt. Kochan wrote a memorandum to the Coast Guard' s medical
services command on Key West which related the information he had about the incident between
Spehr and his superior officer. The superior officer, Kochan indicated, admitted to physicaly
removing Spehr from the MAP operations center, but asserted that he had no intention of causing
bodily injury to Spehr. According to Lt. Kochan:

“ Spehr’ s perception of people wanting to harm him concernsme. He hasindicated in the past
that at least two other MAP personnel wanted to kill him. .... | believe he is convinced
someone/everyone is ‘ out to get him'. [ The four superior officersto whom Spehr has been
assigned sincereporting to MAP in August 1988] [a]ll describe hisbehavior asa* Dr. Jeckel
[sic]/Mr. Hyde' personality. Due to his erratic behavior, mood swings, and interpersonal
relationship problems, | referred him to [counseling] in AUG 89. .... | have witnessed only
temporary positive changes in RD1 SPEHR'’ s behavior since that counseling, mostly when
he is given specific projects where he can work alone and which require no leadership kills
or persond interaction.

Badcdly, | believe RD1 Spehr is a good person. He appears to be a good family man,
participating invarious socia and church functions. He also presentsasharp appearance and
performs most administrative functionsvery well. Hisproblems seem to center around lack
of self-esteem and sdlf-confidence, which invariably affect his decison making ability and
interpersonal relations.”

L t. Kochan closed his memorandum by requesting “amedical/psychological screening and treatment
to ascertain the status of Spehr’s physical and emotional state.”

(7 On December 4, 1990, Spehr was advised in aletter from his commanding officer, prepared
on astandard “ Administrative Remarks’ form, that he was being placed on probation for six months
and recommended for a psychiatric evaluation to determine whether he had a personality disorder
making him unsuitable for service in the Coast Guard. Lt. Kochan cautioned Spehr that he was not
obligated to let the probationary period run its full course, and that if Spehr did not show
improvement there would be “prompt action to separate you fromthe service.” The letter discussed
Spehr’s poor performance record and the areas in which Kochan expected to see improvement.
Under the heading “Temper and Interpersonal Relationships,” Lt. Kochan wrote that:

“you smply lack the control and temperament expected of a normal adult. Any perception
on your part that coworkers or supervisors are not giving adequate consideration to your
suggestions or recommendations brings about a temper tantrum. This indudes, but is not
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limited to: shouting, stomping around, gesticulating wildly with your hands and arms, and
damming around small items closeto hand. Thisistotaly unacceptable in dose confines of
ashipboard environment for 27 day patrols. .... Less dramatic, but no less unpleasant to your
superiors and coworkers are periods of sullen hostility that usually follow one of your
outburgs.”

Under the heading “Judgment / Compliance with Lawful Orders,” Lt. Kochan wrote that:

“you seem to think you have an option to obey alawful order when given. Since reporting
aboard, you have been assgned to four different team leaders, al of whom have voiced
similar complaintsabout your violent, unpredictabletemper, and poor judgment demonstrated
by congtantly questioning lawful orders. I norder to avoid provoking an outburst by you, they
have to devote unnecessary time figuring out how to expresstheir desresissuch away asto
gain your cooperation or avoid your ire.

.... [Y]ou spend numerous hours of unproductive time, even in very trivid .... matters,
attempting to locate .... written material proving your superiorsincorrect. Whileit may be
commendable to attempt to ensure we do things right, in no case isit justifigble to delay
carrying out the lawful order of a superior until you fed you’ve adequately researched the
matter.”

In summing up Spehr’s performancerecord at MAP Key Wes since August 1988, Lt. Kochanwrote
that Spehr had demonstrated many problemsin hisinterpersonal relations that could have warranted
disciplinary action.

(8)

“In some ingances, you properly could and should have been punished, but weren't. |
incorrectly justified your ingppropriatebehavior onyour low self-esteem and did not hold you
fully accountable for your actions. | also gave you the benefit of the doubt since you
voluntarily participated in counseling, which indicated you were doing everything in your
power to rectify the Stuation. Unfortunately, since the counseling, | have seen only
temporary, sporadicimprovement. .... No more special consideration. .... Futuremisconduct,
including tantrums or overt hostility towards your coworkers and superiors will result in
terminaion of thisprobation period and aggressveaction to bring about your separaionfrom
the Coast Guard.”

On December 14, 1990, in further “Administrative Remarks’ detailing Spehr’ s performance

shortcomings, Lt. Kochan noted a specific incident on Spehr’s last sea patrol.

“While on patrol this period, RD1 Spehr asked to be relieved as XPO because he was
unfamiliar withthe opareaoperationsarea). Hisjustification wasthat the QM 1 onboard had
more experience inthe oparea and therefore, could perform better asthe XPO. Whileanoble
gesture, RD1 Spehr totally relieved himself of the responsibility rather than asking the QM1
for asgstance to gain the experience for himself.”
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In a handwritten note at the end of the “Administrative Remarks” Spehr wrote that “1 strongly
disagree. | askedto berelieved dueto QM1 OJA’ sexperience was morethan mine. QM CS [James)
Parks agreed at thetime. QMCS Parks dso tried to murder me underway.”

9 On December 29, 1990, Spehr was admitted to the USAF Medical Center & Keesler Air
Force Basein Key West for a*“ full neuropsychiatric evaluation” of “ possible paranoid behavior.” In
areport dated January 16, 1991, a staff psychiatrist, Captain Sharon LaRose, diagnosed Spehr as
having a personality disorder “with significant imparment in occupational functioning.” The
diagnosis was based on clinical observation of Spehr in the preceding two and a half weeks, which
included psychiatric testing (the MinnesotaM ulti-phasic Persondity Inventory, or MM P, test), and
input on Spehr’s work and performance provided by his CO. Spehr’s prognosis “appear[ed]
guarded,” according to thereport, and “in alessrigid environment thanthe military, he might be able
to do quite well.” Dr. LaRose closed her report by stating tha a letter would be sent to Spehr’s
commanding officer recommending hisseparationfromthe Coast Guard* onthe bassof apersonality
disorder.” Dr. LaRosewrote to Lt. Kochan the same day, advising that “if [Spehr] continuesinthe
service, he will probably require disciplinary action, medical care, or both. | further doubt that
transfer or change of duty would increase his effectivenessor solvehisdifficulties. .... It ismy opinion
that [ Spehr] meets the criteria for administrative separation.”

(10) Conggent with Dr. LaRose's observations Lt. Kochan informed Spehr by letter dated
February 13, 1991, that he “intend[ed] to initiate action to discharge you from the U.S. Coast Guard
.... for unsuitability due to a persondity disorder.”

The Commander of the Coast Guard Group Key West, Robert Scobie, then ordered the
adminigtrative discharge board to be constituted, which held its hearing on June 3-4, 1991, and
produced its report on August 2, 1991. The board’ s final “ Opinions” were as follows:

D Spehr had a personality disorder in evidence since 1984.

2 Spehr had some type of personal/performance problem at each Coast Guard unit to which he
had been assgned.

(©)) These problemsresulted in part from Spehr’ s inability to cope with work-related stresses.
4 Spehr manifested his stress-related frustration with inappropriate behavior such as explosive
anger, trading threats with coworkers, domestic strife, and ingppropriate reaction to

comments or criticism by supervisors and coworkers.

(5) Spehr’'s persondity disorder affected his ability to get along with others and to perform
saisfactorily in a military environment.

(6) The personality disorder is not Spehr’s fault and in a different environment he could be
expected to perform well.
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Theboard’ sfind “Recommendation” wasthat Spehr be discharged fromthe Coast Guard for
“Unsuitability under Art. 12-B-16(b)(2) of the CG Personne Manua, COMDTINST M1000.6A,
Personality Disorders,” andthat hebe awarded an honorable discharge. Cmdr. Scobieforwardedthis
recommendation to the interim reviewing authority (the Commander of the Seventh Coast Guard
District), who in turnforwarded the record with the recommendation that Spehr be discharged tothe
final reviewing authority (the Commander of the Coast Guard Maintenance & L ogistics Command,
Atlantic).

Spehr’ scounsel intheadminigrativedischarge proceeding, Lt. Rosanne Trabocchi, sent three
“lettersinrebuttal” to thefinal reviewing authority between September and December 1991 inwhich
she complained about alleged procedural and substantive errors by the adminigrative review board.
In her second letter, dated November 25, 1991, Lt. Trabocchi asserted that Spehr “was not afforded
afair and impartial hearing.” According to Trabocchi, “[t]he preponderance of evidence shows that
RD1 Spehr may suffer from an adjustment disorder as opposed to a persondity disorder. An
adjustment disorder isnot the basis for discharge.” Lt. Trabocchi appeded to the Final Reviewing
Authority to “disregard the [administrative review board’s| action, and find [its] recommendation
invalid.”

On April 7, 1992, notwithstanding Lt. Trabocchi’s letters of rebutta, the final reviewing
authority directed that Spehr be honorably discharged from the Coast Guard by reason of his
unsitability dueto apersonality disorder.? This action wasin accordance with the recommendation
of the Chiefs of the Personnel Services Division and the Office of Personnd and Training in a nine-
page report which reviewed the proceeding before the adminisrative discharge board and concluded
that its “findings of fact, opinions, and recommendations are legal and have an adequate basisin the
record.” In that report severd of theissues raised by Lt. Trabocchi in her letters of rebuttal were
specifically addressed. The report referred to Spehr’ s “numerous allegations’ of “improprieties” by
the board. It stated that these all egations had been reviewed by the Chief Counsel, who had “found
no legal infirmities which would invdidate the [board’ s] results.”

By way of example, Spehr’ scounsd asserted that one of the board’ smembers, Chief Warrant
Officer (CWO) Kabick, expressed the view that although the board did not want to recommend
discharge, they felt “their handswere tied” and that they had “to go with the doctor.” Counsel also
aleged that Kabick made another statement that “Ron Kochan [Spehr’s commanding officer] isa
good friend of mine, a personal friend.” These statements, according to Lt. Trabocchi, indicate that
Spehr was denied animpartial hearing. The Chief Counsel expressed theview that thefairness of the
hearing was not impaired by CWO Kabick’ s remarks— that Lt. Trabocchi “probably misunderstood
the import of the Board member’s remarks.” 1n the Chief Counsel’s opinion, “[Kabick] may have
intended hisremarksto mean simply that the Board did not wish to seerespondent dischargedin light
of hislength of service, but that the Air Force psychiatrist’ s diagnosis had compelling weight leaving

2 While his case was still being conddered by thefinal reviewing authority, Spehr’s term of enlistment
had been extended on November 29, 1991 for a period of six months —i.e., until May 29, 1992.
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the Board with no real choice in the matter when considering the best interests of the Coast Guard.”

As another example, the report discussed Lt. Trabocchi’ s assertion that the diagnosis of the
Air Forcepsychiatrist who observed Spehr at Keesler AFB wasincorrect, based on her inexperience,
and that it contradicts three other opinions by more experienced military and civilian doctors.
Trabocchi also dlegedthat Dr. LaRose’s diagnosis was tainted by a prior conversation with Spehr’s
commanding officer (Lt. Kochan). Inthe Chief Counsal’ s opinion, however, the evidence of record,
including Spehr’s problems in the Coast Guard dating back to 1984, the results of the MMPI
psychological tes, and the weeks of sustained observation at Keeder AFB, supported LaRose's
diagnosis that Spehr had a personality disorder. “While RD1 Spehr’s performance snce being
assigned to Group Key West has beengood,” thereport noted, “it has been in purely administrative
assignmentswith little of the pressure of anoperational billet. Therecord showsby apreponderance
of the evidence that RD 1 Spehr suffersfrom apersondity disorder, notwithsanding the existence of
some testimony favorable to him.”

Onefurther example of alleged procedural irregularities related to the recorder’ s erroneous
reference to himself during the administrative discharge hearing as the Government Counsel.
According to Spehr’s counsel, that comment may have led the board members to rely on his
statements as legal advice or legal opinions. In the view of the Chief Counsel, however, there was
“no indication in the record that the Board was led to its conclusions with respect to RD1 Spehr
because of a misunderstanding of the recorder’s role in the proceedings”

On May 8, 1992, in accordance with the final reviewing authority’ s action on April 7, 1992,
the Coast Guard issued Spehr a “Certificate of Release or Discharge from Active Duty” on the
standard military form DD-214. Thisdocument listed thereason for separation as*“unsuitability” and
the “reentry code’ for Spehr as RE-4 (not eligible for reenlistment). The record indudes acopy of
Spehr’s “Honorable Discharge,” certifying that hewas discharged from the Coast Guard on May 8,
1992. Thisdatewasthreeweeks prior to the scheduled expiration of hissix-month extension on May
29, 1992.

On October 25, 1993, Spehr petitioned the Department of Transportation’s Board for
Correction of Military Records (BCMR), under 10 U.S.C. § 1552, to reverse the finding of the
administrative discharge board. * On April 25, 1994, the BCMR received an advisory opinion from
the Coast Guard recommending that Spehr’s petition be denied. The advisory opinion was sent to
Spehr, who submitted arebuttal to the BCMR on May 16, 1994, asking for the removal of his RE-4
reentry code (to allow for reenlistment in the Coast Guard) and for financial compensation of some
$1.8 million, among other things for the time he “suffered for incarceration in amental health ward.”
The package of compensation claimsincluded $500,000 for defamation of character, $300,000 for
harassment by co-workers, and $375,000 for seven years of lost pay potentia. Inhisrebuttal Spehr
aleged that he suffered a series of psychologica and physica abusesin the Coast Guard, including

3 The United States Coast Guard, though a military service and a branch of the nation’s armed forces,
operates as an element of the Department of Transportation. 14 U.S.C. § 1.
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demeaning jobs (likepicking up cigarette buttsand cleaning toilets), threatsand physicd assaults (like
having aknife pulled on him and “verbal threatsto blow out my brains’), and that his 5" amendment
right to due process had been violated by the “ Coast Guard Chief Counsel’ sreport.” |nasubsequent
submission to the BCMR Spehr amplified his charges of harassment and mistreatment in the Coast
Guard, asserting that “my treatment .... ran the gamut of inappropriate actions urtil finally a member
of the unit atacked me, hitting me in the face and knocking my glassesto the deck.” His assailant,
according to Spehr, “then lifted me with a half-nelson, dragging me backwards while choking me
without relief.” [ Thisincident was presumably thealtercation with QMCS James Parksduring Spehr’ s
last sea patrol.]

In its Find Decision, issued on October 21, 1994, the BCMR denied Spehr’ s petition for
correction of hismilitary record initsentirety. BCMR No. 12-94. The BCMR recounted the factual
and procedural background of the case, and quoted from an additiona response by Spehr charging
that his Coast Guard career was terminated as punishment for reporting the alleged physical attack
on his person (by QM CS Parks). The Board concluded that Spehr had “failed to introduce sufficient
evidence to show that the Coast Guard administrative discharge board committed error or injustice
in .... discharging [Spehr] by reason of unsuitability due to personality disorder.”

LITIGATION HISTORY

On August 12, 1997, Spehr filed a complaint (pro se) against the U.S. Coast Guard in the
U.S. District Court for the Middle Didrict of Florida (Case No. 97-1971-CIV-T-23B) alleging that
hewas wrongfully discharged in violation of his Constitutional (5" amendment) right to due process
and other federal lawv. Spehr sought various relief, including “restitution for lost wages, canceled
benefits, and a full retirement.” On March 13, 1998, defendant filed a motion to dismiss the
complaint for lack of subject matter jurisdiction and failureto sae a claim upon which relief can be
granted in accordance with Fed.R.Civ.P. 12(b)(1) and 12(b)(4). One of the grounds cited by
defendant wasthat plaintiff’ ssuit stated a claimfor monetary relief againg the United Statesin excess
of $10,000, which put it beyond the dollar threshold for federal digtrict court jurisdiction set by the
“Little Tucker Act,” 28 U.S.C. § 1346(8)(2). That statute grants concurrent jurisdiction to U.S.
digrict courtsandthe Court of Federal Claimsfor any “civil action or claim against the United States,
not exceeding $10,000in amount, founded either upon the Congitution, or any Act of Congress, or
any regulation of an executive department, or upon any express or implied contract with the United
States, or for liquidated or unliquidated damages in cases not sounding intort.” Id. In subsequent
pleadings defendant acknowledged that Spehr’s complaint, since it claimed damages against the
United States of over $10,000, would more properly have been brought in the Court of Federal
Claims (under the Tucker Act, 28 U.S.C. § 1491). The District Court thereafter ordered the case
transferredto the Court of Federa Clamson February 26, 1999. The Didrict Court record wasfiled
with this court on May 26, 1999.

On June 22, 1999, Spehr filed an amended complaint (sill pro se) in the Court of Federal
Claims. Spehr alleged therein that he waswrongfully discharged because (a) the Coast Guard did not
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providehim afull and fair hearing dueto ahost of procedural improprietiesin violation of federal |aw
and military regulations, (b) the BCMR failed to consider evidence that any personality disorder
Spehr suffered was the result not of a pre-existing condition, but of a harassing work environment,
and (c) the Coast Guard failed to provide Spehr fair and equal treatment in violation of his rights
under the 5™ and 14" amendments and various federal laws. Plaintiff set forth, in essence, the
following clamsfor relief:

- back pay from May 8, 1992, taking into account all advancements he would have received
in the interim,

- reissuance of his uniform and retroactive consideration for service-related awards,

- retirement as an E-9, and the active asigance of the Coast Guard in securing him “an
available civilian position” in South Florida,

- voiding of his administrative discharge asillegal and based upon “fraud,” and removal of his
RE-4 reentry code classfication (barring reenlistment),

- complete neurological testing by aVA hospital, and

- an award of $1,800,000 for denial of “due process’ in violation of the 5" and 14"
amendments, consisting of (1) between $175,000 and $250,000 for lost income potential
(unless defendant agrees to compensate plaintiff for al back pay, advancements and
allowances he would have received in the intervening years), aswell as a housing allowance
and reimbursement for al medica insurance premiums since 1992, (2) $600,000 in
compensation for unlawful harassment and discriminatory treatment under various federal
statutes, (3) between $790,000 and $865,000 for additional “special damages,” and (4)
$15,000 for attorney fees (though plaintiff at the time was pro sg).

The Government filed a “partid motion to dismiss’ on October 19, 1999. In essence,
defendant argued that this court lacks subject matter jurisdiction over al dams asserted by plaintiff
except the claim for back pay and alowances stemming from his dlegedly unlawful discharge from
the Coast Guard. Defendant acknowledged that the Tucker Act, 28 U.S.C. § 1491(a)(1), would
provide a jurisdictional bass for that claim, and that plaintiff could invoke a substantive right to
recover money damages from the Government under the Military Pay Act, 37 U.S.C. § 204. Even
then, the Government asserted, the court must confineitsjudicial review to the administrativerecord
of the BCMR proceeding and overturn that decision only if the Board' s findings were arbitrary,
capricious, contrary to law, or unsupported by the evidence.

Plaintiff then retained legal counsel, who filed a motion for “summary partial judgment” on
February 3, 2000. Inthat motion plaintiff asserted that the Coast Guard is liable to Spehr for military
pay and dlowances fromMay 8, 1992 to the present because the discharge certificate issued on that
date was legally deficient and therefore did not effectively discharge Spehr from the Coast Guard.
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Specifically, the certificate was not accompanied by Spehr’s “final pay” within the meaning of 10
U.S.C. 8§ 1168. That gatute providesthat “[a] member of anarmed force may not be discharged or
released from active duty until hisdischarge certificate.... and hisfina pay or asubgtantial part of that
pay, areready for delivery to him....” Id. In plaintiff’ s proposed findings of uncontroverted fact,
which were attached to his motion for summary partial judgment, plaintiff asserted that the Coast
Guard did not pay him any money for hislast eight days of service (May 1-8, 1992), nor any amount
for his 18.5 days of accrued leave. Therefore, according to plantiff, the Coast Guard did not
accomplishits intended purpose of discharging Spehr on May 8, 1992 becauseit did not have “his
final pay or asubstantial part of that pay .... ready for delivery to him,” asrequired by the statute, 10
U.S.C. §1168. Thus, plaintiff contendsthat he is still technically a member of the Coast Guard.

On February 22, 2000, the Government filed a motion to strike plaintiff’s proposed findings
of uncontroverted fact, arguing that they wereimmateria to the pending action and form the bass
of a new and independent claim for rdief. The Government argued that the amended complaint
before the court presents claims relating to plaintiff’s aleged wrongful discharge from the Coast
Guard, whereas the proposed findings of fact relate to an entirely different daim and legd theory —
i.e., that Spehr never recelved his“find pay” and therefore was never officidly discharged from the
Coast Guard. The adminidrative record does not dea with the new claim, the Government
contended, and Spehr did not seek leave of the court to amend his complaint, pursuant to RCFC
15(a), to includethe claim. Nor should plaintiff be allowed to amend his complaint for this purpose,
the Government continued, because the new “ineffectivedischarge’ claim did not relate back to the
origind complaint, asrequired by RCFC 15(c).

In defendant’ s opposition to plaintiff’s motion for “ partial summary judgment” (sic), filed on
March 3, 2000, the Government repeated itsargumentsthat the*“ineffectivedischarge’ claimwas not
properly before the court. In addition, defendant argued that the claim was time-barred by the six-
year saute of limitationsprovided inthe Tucker Act, 28 U.S.C. §2501. The dleged clamarosein
May 1992, but it was not asserted in this court until February 2000, nearly eight years later.
Moreover, the Government contended that plaintiff failed to exhaust his adminigrative remedies
because he never requested the BCMR to review the validity of his discharge. Accordingly, the
“ineffective discharge” clam was not addressed in the BCMR decison and is not part of the
administrative record on which this court’s judicial review is based.

OnMarch 7 and March 22, 2000, plaintiff filed responsesto defendant’ smotion to strike and
defendant’s oppostion to plaintiff’'s motion for summary partia judgment, contending that the
“ineffective discharge claim” was not new, but rather part and parcel of the two centrd issuesinthis
action: (1) What is Spehr’'s status with the Coast Guard —i.e., was he properly discharged or is he
gill technically on active duty by reason of improper proceduresin attempting to dischargehim? (2)
What amount of money (if any) is due the plaintiff because of his prior or current status with the
Coast Guard? Plaintiff argued that his pleadingsall relateto an alleged wrongful discharge and that
the Government was put on notice in the pleadingsthat the plaintiff’s claim was based on * procedural
anomdies.” Paintiff requested that he be dlowed to amend his complaint, if the court deems it
necessary, to include an “ineffective discharge” clam. Plaintiff also charged that the Government
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failed to file a statement of genuine issues, as required under RCFC 56(d)(2), to accompany its
opposition to plaintiff’ s motion for summary judgment.

By order dated November 28, 2000, the court directed counsel for defendant to furnish the
court with the administrative record relating to plaintiff’ s discharge from the Coast Guard, as well
asthe Coast Guard records pertaining to Spehr’sfinal pay. On December 26, 2000, plaintiff filed a
motion requesting that the court order the Government to respond to a claim that the Coast Guard
falled to pay Spehr $1,030.95 allegedly owed as reimbursement for travel and relocation expenses
in1988. In an order dated January 9, 2001, the court noted that this claim for reimbursement was
not part of the origina complaint filed by plaintiff in U.S. District Court, nor the amended complaint
filed inthis court. Nevertheless, inthe interest of resolving al pay issuesrelated to plaintiff’s service
with the Coast Guard, the court ordered the Government to furnish the court with all available
documentation related to the reimbursement claim. In fulfillment of the court’ s orders of November
28, 2000, and January 9, 2001 (as well as two subsequent orders on March 29 and April 6, 2001,
requesting the submission of some other materials), defendant filed five volumes of documentation
totalling over 1,600 pages between December 15, 2000, and August 7, 2001.

On May 2, 2001, plaintiff filed a “second motion for summary partial judgment,” together
with amotion for expedited briefing, on the narrow issue of whether the composition of plaintiff’s
adminigtrative discharge board violated applicable regulations, thus rendering its proceeding and
decision with respect to Kurt Spehr a legal nullity. By order dated May 4, 2001, the court denied
plaintiff’s motion for expedited briefing on the issue of the compostion of the administrative
discharge board and set a briefing schedule in accordance with Rule 56.1 of the Court of Federal
Claims(Review of Decision on the Basis of Administrative Record). Plaintiff wasdirectedto address
al claimsprevioudy raised in asingle motion for summary judgment. Plaintiff thereupon filed a“third
motion for summary partial judgment” together with proposed findings of uncontroverted fact
(amended), on June 1, 2001.

On August 3, 2001, defendant filed an opposition to plaintiff’s (third) summary judgment
motion, a partial motion to dismiss, and across motion for judgment upon the adminigrative record,
together with a counter-statement of facts and satement of additional facts, in accordance with
RCFC 56.1(b)(2). On October 4, 2001, plaintiff filed a “reply brief in support of third motion for
summary judgment,” together with a response to defendant’s statement of additional facts and a
statement of genuineissues. In hisreply brief Spehr introduced yet another claim —i.e., that he had
been diagnosed with a cancerous skin condition in April 1992, the month before his administrative
discharge, which constituted a magjor physcal disability under 10 U.S.C. § 1201 entitling Spehr to
medical treatment and an extenson of his Coast Guard service under 14 U.S.C. § 366. Defendant
filed areply on October 30, 2001.

In accordance with plaintiff’ smotion for judgment on the briefs, filed on November 1, 2001,
and defendant’ sresponsethat it did not object thereto, no oral argument wasscheduled. Thisruling,
therefore, is based on the written record.
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DISCUSSION

The principal jurisdictional statute of this court is the Tucker Act, 28 U.S.C. § 1491, which
statesthat “ the United States Court of Federal Claims shal havejurisdiction to render judgment upon
any claim against the United States founded either upon the Constitution, or any Act of Congressor
any regulation of an executive department, or upon any express or implied contract with the United
States, or for liquidated or unliquidated damages in cases not sounding in tort.” 28 U.S.C. §
1491(a)(1). The Tucker Act isonly a jurisdictional statute, i.e., a waiver of sovereign immunity
which does not, by itsdf, confer any substantive right of recovery against the United States. See
United States v. Testan, 424 U.S. 392, 398 (1976). Inorder to be compensable in this court, aclaim
must be based on a provision of law outside the Tucker Act. Moreover, “it is not every claim
involving or invoking the Constitution, a federal statute, or aregulation [or a contract] which is
cognizable here. The claim must, of course, be for money.” Eastport Steamship Corp. v. United
States, 372 F.2d 1002, 1007 (Ct.Cl. 1967). Thus, an action in this court based on Tucker Act
jurisdiction must invoke a provision of law —whether a Congtitutional clause, a statute, aregulation,
or acontract —conferring asubstantive right to recover money damagesfromthe United States. See
Testan, 424 U.S. a 398; Ramirez v. United States, 36 Fed.Cl. 467, 472 (1996).

In the case a bar, plaintiff did not plead jurisdiction based on the Tucker Act. “Federal
courts, however, even if not moved by either party, must, sua sponte, determine whether they
properly have subject matter jurisdiction over the casesthat come before themfor decision.” Miller
v. United States, 29 Fed.Cl. 107, 111-112 (1993). It is well established that clamsfor back pay
semming from dlegedly unlawful separation from active duty in the armed services are within the
jurisdiction of the Court of Federal Claimsunder 28 U.S.C. § 1491(a). See Wyatt v. United States,
23 CI.Ct. 314, 318 (1991); Sargisson v. United States, 913 F.2d 918, 920 (Fed.Cir. 1990). Itisaso
well established that the Military Pay Act, 37 U.S.C. § 204 (1994), which sets pay levels for armed
forces personnel, is a money-mandating gatute that confers upon members of the amed services
involuntarily separated prior to the end of their enlistment terms a substantive right to seek recovery
of money damages from the United States. * See Sherwin v. United States, 42 Fed.Cl. 672, 675
(1999). Haintiff’ sclaimfor reinstatement and back pay, therefore, isproperly before thecourt. The
likelihood of plaintiff’ s success on the merits is irrelevant to that determination. This court and its
predecessor, the Court of Claims, have long held that “a claimant who says he is entitled to money
from the United States because a statute or a regulation grants him that right, in terms or by
implication, can properly come to the Court of Claims at least if his claim is not frivolous, but
arguable.” Eastport Steamship Corporation, 372 F.2d a 1008; Miller, 29 Fed.Cl. at 112.

That being said, plaintiff's potentia recovery is limited by the legal caveat that “an enlised

* The Mi litary Pay Act provides, inter alia, that “[t]he following personsare entitled to the basic pay of the

pay grade [applicabl e to them], in accordance with their years of service .... -- a member of a uniformed service
who ison active duty.” 37 U.S.C. § 204(a)(1).
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serviceman who hasbeen improperly dischargedis entitled to recover pay and dlowancesonly tothe
date on which histerm of enlissment would otherwise have expired.” Dodson v. United States, 988
F.2d 1199, 1208 (Fed.Cir. 1993). Enlisged members of the armed forces do not have alegal right to
remain in the service after their terms of enlistment expire. Asthe Federal Circuit stated in Dodson,
“no one has aright to enlist or reenlist in the armed forces, unless specially given one by statute or
regulation.” Id. at 1203-04. Kurt’s Spehr’ sterm of enlistment, extended by six months on November
29, 1991, wasdue to expireon May 29, 1992. To say in the Coast Guard after that date Spehr had
to be offered another extension, which was entirely within the discretion of the Coast Guard. That
discretionwasduly exercised by the Coast Guard, which chose not to reenlist Spehr. Therefore, even
if plantiff can prove he was wrongfully discharged, he would be entitled at most to back pay and
allowances up to the last day of his term of enlistment, May 29, 1992.

Plaintiff’s potential recovery is also subject to another legd caveat — that enlisted members
of the armed servicesdo not have an unfettered right to serve until the end of their enlistment terms.
Rather, every branch of the armed services has the statutory discretion to terminate a term of
enlistment early and involuntarily if it isinthe interest of the respective branch to do so and applicable
procedures are followed. Asprovided in 10 U.S.C. § 1169, “[n]o regular enlisted member of an
armed force may be discharged before his term of service expires, except (1) as prescribed by the
Secretary concerned .... or (3) as otherwise provided by law.” (Emphasisadded.) This court (and
the Court of Claims beforeit) “haslong held that where no statute or regulation has been violated,
enliged personnel in the military service do not have a right to remain in the service until the
expiration of their term of enlissment.” Brigante v. United States, 35 Fed.Cl. 526, 529 (1996); see
also Keef'v. United States, 185 Ct.Cl. 454, 463-64 (1968). “[T]he decison asto whether someone
isfit for military service is one properly committed to those executive branch personnel charged with
the responsibility of insuring afit and ready armed force.” Rice v. United States, 31 Fed.Cl. 156, 166
(1994). Thus, Kurt Spehr cannot claimavested satutory right to complete (and bepad for) thelast
three weeks of his extended term of enlistment —i.e., from May 8, 1992, the date of his involuntary
discharge, to May 29, 1992, the scheduled termination date of his enlisment term.

As previously noted, plaintiff argues that he is actually entitled to back pay and allowances
up to the present day because the Coast Guard failed to follow its own adminidrative discharge
procedures and therefore never effectively separated him from the service on May 8, 1992. This
dternativetheory, initialy presented in plaintiff’ sfirst motion for summary partial judgment and later
amplified in plaintiff’ s third motion for summary partid judgment, rests on the proposition that the
Coast Guard did not have Kurt Spehr’ s discharge certificate and find pay, or a subgantial portion
thereof, “ready for delivery to him” on his scheduled date of discharge, as required under 10 U.S.C.
§ 1168 to discharge a serviceman from ective duty. Defendant contends that plaintiff' s “ineffective
discharge” argument constitutes a new claim that is not properly before the court because (1) the
claim was not asserted before the BCMR and does not relate back to the origind complaint(s) in
federal digrict court or this court, (2) the complaint in this court was never amended to includethis
claim, and (3) the daim is now time-barred by the sx-year statute of limitations in the Tucker Act.
In response to defendant’s “new clam” charge, plaintiff maintainsthat his pleadingsall relateto an
“alleged wrongful discharge” and “procedurd anomalies concerning” that discharge, and that his
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motion for summary partid judgment is congstent with the origind complaint in discussing claims
“reat[ing] to the discharge processng scheduled for Plaintiff on May 8, 1992.”

Plaintiff requests permissonto amend hispleadings if the court deems such action necessary.
RCFC 15(a) provides that “a party may amend the party’ s own pleading only by leave of the court
or by written consent of the adverse party; and leave shall be freely given when justice so requires.”
The adverse party inthiscase has not consented to the amendment of Kurt Spehr’ spleadings, indeed
has argued strongly against alowing plaintiff to amend his claim. While cognizant of defendant’s
arguments, the court notesthat Mr. Spehr was a pro se plaintiff in the early years of thislitigationin
federa district court and in this court. Only when he secured legal counsel was the new theory of
“ineffective discharge’ presented to the court, supplementing the origina claim of “wrongful
discharge.” In the interest of granting plaintiff the fullest justice possible, the court exercises its
discretion under RCFC 15(a) by alowing the amendment of plaintiff’s pleadings to assert aclaim for
“ineffective discharge” from the Coast Guard.

RCFC 15(c) providesthat “[w]henever theclaim or defense asserted inthe amended pleading
arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the
original pleading, the amendment rel ates back to the date of the original pleading.” Asexplained by
the Court of Clams in Snoqualmie Tribe of Indians v. United States, 372 F.2d 951, 960 (1967),
“[T]he inquiry in adetermination of whether aclaim should relate back will focus on the notice given
by the general fact situation set forth in the original pleading.” With respect to the case at bar, the
court finds that Kurt Spehr’s “ineffective discharge” cdamisalogical product of the general fact
situation set forth in his origind pleading — namey, the facts and circumstances related to his
involuntary separation fromthe Coast Guard. Assuch, the “ineffective discharge” damsatisfiesthe
criteriaof RCFC 15(c) —i.e., it isaclaim that arises “out of the conduct, transaction, or occurrence
set forth or attempted to be set forthin the original pleading” — and thereforerelates back to the date
of that pleading. It also satisfiesthe Tucker Act’s six-year limitation period, since the claim relates
back to 1997, when Kurt Spehr filed his original pleading in federal digrict court, just five years after
the termination of his Coast Guard career which gave rise to the clam in 1992. Accordingly,
plaintiff’s“ineffective discharge” clam meetsthejurisdictional requirement for consideration by this
court. (Defendant’s motion to strike plaintiff’ s original proposed findings of uncontroverted fact,
which relate to the “ineffective discharge” claim, is denied.)

Judicial review of a claim brought pursuant to the Tucker Act, inthe context of a military
discharge, is confinedto the administrativerecord. Long v. United States, 12 Cl.Ct. 174, 177 (1987).
When abranch of the armed forces has made a determination that a member is not fit for continued
service, that decision is entitled to great deference. Giglio v. United States, 17 Cl.Ct. 160, 166
(1989). Plaintiff must overcome the strong, though rebuttable, presumption that military officials,
like other public servants, discharge their dutiesin good faith and lawfully. Sanders v. United States,
594 F.2d 804, 813 (Ct.Cl. 1979). Theapplicable standard of judicial review for adecision by aBoard
for Correction of Military Records iswhether the Board’ s action was arbitrary, capricious, in bad
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faith, unsupported by substantid evidence or contrary to law, regulation or published procedure.
Wyatt, supra, 23 Cl.Ct. at 318-319. To obtain relief upon aclam of unlawful discharge the plaintiff
must establish by “ cogent and clearly convincing evidence (1) ameaterial legal error or injusticeinthe
[BCMR] proceeding and (2) anadequate nexusbetweentheerror or injusticeand his separation from
service.” Renicker v. United States, 17 CI.Ct. 611, 614 (1989).

Motionsfor judgment on the administrativerecord are reviewed under the same standards as
motions for summary judgment. RCFC 56.1(a); see Richey v. United States, 44 Fed.Cl. 577, 581
(1999). Suchmotions areappropriate whenthereisno genuineissue of materia fact and the moving
party isentitled to judgment as amatter of law. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
247-48 (1986). It goeswithout saying that when the parties cross move for summary judgment, as
in the case at bar, each party bears its own burden of demongrating the lack of genuine issues of
meaterial fact.

In his (third) motion for summary partial judgment, filed June 1, 2001, plaintiff alleged that
the Coast Guard committed numerous procedurd errorsintheadministrativedischarge processwhich
render both the decision of the adminigrative discharge board and the subsequent termination of
Spehr’s Coast Guard service legal nullities Defendant argues that Spehr failed to introduce
convincing evidence to the BCMR that the administrative discharge board committed error or
inugiceinits 1991 proceeding, whichiswhy itsfindingswere upheld by the BCMR in 1994, and that
Spehr haslikewisefailed in theingant litigation to articulate a cogent and compe ling argument why
therulings of the adminigtrative discharge board and the BCMR should be disturbed. Defendant also
deniesthat the Coast Guard committed any errorsin the process of separating Spehr from the service
that would call into question whether, as a matter of law, he was effectively discharged. The court
agreeswith defendant that plaintiff hasfailed to carry hisburden of proof that there was any material
legal error in the administrative discharge proceedings

A.

With respect to the claim that Kurt Spehr was wrongfully discharged from the Coast Guard,
plaintiff’s allegations, defendant’s regponses thereto, and the court’ s determinations, are asfollows:

(1) Plaintiff arguesthat Spehr’s adminigrative discharge board was improperly composed
of one commissioned officer and two chief warrant officers (CWOs), in violation of internal Coast
Guard regulationsrequiring that “ adminigrative discharge boards shall consist of aminimum of three
experienced commissoned officers.” Art. 6-L-3, U.S. Coast Guard Administrétive Investigation
Manua (COMDTINST M5830.1) dated November 6, 1987. According to the plantiff the two
CWOsdo not qualify as “ experienced commissioned officers.” Plaintiff cites two provisonsin the
U.S. Code, authorizing the appointment of permanent and temporary commissioned officersin the
Coast Guard, as diginguishing between commissioned officersand CWOs. The code provisions are
14 U.S.C. § 211 (“The Presdent may appoint .... permanent commissioned officers in the Regular
Coast Guard in grades of ensign or above .... from among the following categories .... (2)
commissioned warrant officers....”) and 14 U.S.C. § 214 (“The Presdent may appoint temporary
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commissioned officersin the Regular Coast Guard in agrade, not above lieutenant ....from among
thecommissionedwarrant officers....”). Plaintiff contendsthat thesestatutory provisionsmake clear
the diginction between commissioned officers and lower-standing CWOs, and prohibit the Coast
Guard from “substituting” the latter for the former in an administrative discharge proceeding.

The court does not agree with plaintiff’ sargument. Though the above cited code provisions
do make certain distinctions among different ranks of Coast Guard personnel, the code does not
define “ commissioned officers’ in any way that excludes CWOs. Indeed, 14 U.S.C. § 215(b) refers
to CWOs as “commissioned officersin the Coast Guard.” This provison mirrors an earlier code
provison, 14 U.S.C. § 212(c), inforce at the time of plaintiff’s adminigrative discharge proceeding
in 1991 but repeded in 1994, which likewise referred to CWOs as “commissioned officersin the
Coast Guard.” Moreover, the Coast Guard Personnel Manual, Chapter 1.D., specifically defines
CWOs as commissioned officers. The definition reads asfollows:

“Chief Warrant Officers (CWOs) are commissioned officers of the Coast Guard .... CWO'’s
are maure individuals with appropriate education and/or speciaty experience who have
shown through demonstrated initiative and past performance they have the potential to
assume positions of greater responsibility requiring broader conceptual, management and
leadership skills.”

While there are certainly some distinctions between CWOs and other higher-ranking
commissioned officers (such astheir pay rates and levels of responsibility), the statutory language
does not support plaintiff’s contention that CWOs are indligible to st on administrative discharge
boards. Nothing in the statutory provisions can fairly be interpreted as denying the Coast Guard
discretion to define for itself what categories of commissioned officers are qualified to st on its
administrative discharge boards. The Coast Guard has decided that CWOs are a category of
commissioned officersqualified to St on adminigrative discharge boards, and that decisionisentitled
to deferencefromthiscourt. See Chevron U.S.A. v. National Resources Defense Council, 467 U.S.
837, 842-845, reh’g denied, 468 U.S. 1227 (1984). Moreover, the court is satisied by the very
definition of CWO in the Coast Guard Personnd Manual that the two CWOs who sat on Kurt
Spehr’ s adminigrative discharge board qualify as“experienced” within the meaning of Art. 6-L-3 of
the Administrative Investigations Manual, supra.

(2) Plaintiff arguesthat he did not receivetherequired medica board proceeding prior to his
administrativedischarge. For authority plaintiff refersto Arts. 12.B.16.h and 12.B.16.]. of the Coast
Guard Personnel Manual, which provide as follows:

“12.B.16.h. Physica Examinaion

A member under consideration for discharge for unsuitability must have a physical
examination performed by a Public Hedth Service or Armed Forces medical officer. ...

3. If it appears a mental or physcal disability causesthe unsuitability, a medical board will
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be requested.”
12.B.16.j. Documentation
In every case of a discharge for unsuitability, the documents listed below are required ...
4 Report of medical board or SF-502 as applicable.”

As defendant correctly points out, the foregoing provisions establish the opposite of what
plaintiff argues -- i.e., that Spehr was not entitled to a medical board proceeding in his case. When
the Coast Guard consders discharging a member for unsuitability, the Personnel Manual states that
aphysical examination by amedical personisrequired. Only if the unsuitability iscaused by amental
or physical disability isa medical board proceeding dso in order. Under Coast Guard regulations,
however, a“personality disorder” does not qualify as amental or physical disability. Inits“Physical
Disability Evaluation System,” which defines“ mental disability” as asubspeciesof physicd disability,
the Coast Guard defines* physical disability” as:

“Any manifest or latent physica impairment or impairments due to disease, injury, or
aggravation by serviceof anexisting condition.... that .... make amember unfit for continued
duty. Theterm ‘physical disability’ includes mental disease, but not such inherent defects as
behavior disorder, personality disorders, and primary mental deficiency.”

USCG Directive System, Commandant I nstruction Manuals, 1850.2C - Physica Disability Evaluation
System, Art. 2.A.38. Physica Disability (emphasis added). Thus, when the Coast Guard was
considering discharging Kurt Spehr for unsuitability due to a personality disorder, he wasentitled to
aphysical examination in accordancewith Art. 12.B.16.h. of the Personnel Manua. Spehr wasduly
examined by Captain Sharon LaRose, an Air Force psychiatrist, who documented her evaluation of
apersonality disorder inan SF-502 report, asrequired by Art. 12.B.16.j.4. No report from amedical
boardwasrequired since Spehr was not diagnosed ashaving amental or phys cal disability asdefined
in Coast Guard regulations.

Aspreviously mentioned, plaintiff hasalso belatedly claimed that he was entitled to amedical
boardreview because of acancerous skin condition (basa cell carcinomaon his neck) which qualified
asaphysicd disability (entitling himto retirement pay) under 10U.S.C. 8 1201. Kurt Spehr did not
raise the issue of hisbasal cell carcinoma, much less assert that it should be considered a disabling
physical condition, at any time during the earlier administrative proceedings. A claimant’ sfailure to
raise an issue during BCMR proceedings constitutes a waiver of the issue in this court. Walden v.
United States, 22 Cl.Ct. 532,538 (1991); Doyle v. United States, 599 F.2d 984, 1000 (Ct.Cl. 1979),
cert. denied, 446 U.S. 982 (1980). Accordingly, Kurt Spehr is precluded from arguing for the first
time before this court that hisbasal cell carcinomawas aphysca disability entitling him to amedical
board review prior to his adminigrative discharge from the Coast Guard in 1992.

Moreover, even if Spehr could raisetheissueinthisaction, thecourt findsplaintiff’ sargument
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that hisbasd cell carcinomaentitled him to a medical board review unconvincing. The statute cited
by plaintiff, 10 U.S.C. § 1201, authorizes branches of the armed forces to retire service members
(withretirement pay) if they are determined to be “unfit to perform the duties of the member’ s office,
grade, rank, or rating because of physica disability incurred while[inthe service].” Id. at § 1201(a).
The supporting documentation submitted by plaintiff indicates that Spehr’s basal cell carcinomais a
recurrent condition, first diagnosedin 1983, and that he wasmost recently treated for it in July 2000.
Spehr was examined and treated for the same medica condition at least three timesduring his Coast
Guard career —in April 1985, December 1989/January 1990, andin April 1992, the month before his
adminigtrative discharge. At no time during those years was there any indication from either Spehr
or the Coast Guard that themedical condition might qualify asa“ physcal disability” rendering Spehr
“unfit to perform his duties” within the meaning of 10 U.S.C. § 1201(a). In the 1600-page
administrative record thereis not one mention of Spehr’ smedica condition. The logica deduction
to draw therefrom is that the medical condition was not serious enough to interfere with Spehr’s
performance of his Coast Guard duties.

In sum, Spehr’'s arguments that he was entitled to a medica board proceeding under Art.
12.B.16.h. of the Coast Guard Personnel Manual is meritless.

(3) Paintiff argues that the administrative discharge proceeding deprived him of a public
hearing because his wife, Sally Spehr, was excluded from the proceeding. He also aleges that,
contrary to regulations, the administrative record does not reflect the reason for the excluson of
plaintiff’swife or for the departure of Master Chief Benson, who was attending the proceeding, by
order of thepresiding officer. Spehr assertsthat thetranscript of the adminisrative dischargehearing
does not include any reason for the exclusion of these persons, and therefore violates Art. 3-D-2 of
the Administrative Investigations Manual. Plaintiff’s charges are meritless.

The Coast Guard's Administrative Investigations Manua specifically provides that
“[w]itnesses other than a party should be excluded from the courtroom except when testifying.”
COMDTINST M5830.1, Art. 3-H-4. Thus, it was well within the board’ s discretion, as defendant
pointsout, to exclude atestifying witnesslike Sally Spehr except while she wasgiving her testimony.
Moreover, Master Chief Benson was requested to leave the room by Spehr’s own counsel (Lt.
Trabocchi) because she felt the next witness, a service colleague of Spehr’s, “would not testify in
front of anybody from group or the command.” Transcript a 134-35. Benson acceded to Lt.
Trabocchi’ s requedt, gating “I will voluntarily leave if that will solve the problem.” Id. at 135. So
Benson left the proceeding for Spehr’s benefit. Plaintiff's reference to Art. 3-D-2 of the
Adminigrative Investigations Manual (“The proceedings shdl be public unless the convening
authority or the court, for security reasons or other good cause (which shall be noted in the record),
directsthat the entire proceedingsor any portion be closed to the public.”) isfrivolous. Asidefrom
the fact that it does not apply to the factual situation in Spehr’s case, the record is crystal clear asto
the reason for Benson's departure, and that Sally Spehr’s excluson accorded with applicable
regulations. Thus, plaintiff’s claim that he was denied a public hearing is groundless.

(4) Paintiff arguesthat evidence was used against him in violation of hisrightsagaing self-
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incrimination. Inparticular, plaintiff allegesthat while under psychiatric observation at Keeder AFB
in the winter of 1990-91 “tainted and inadmissible evidence” was involuntarily taken from him,
without which there would not have been sufficient evidence for the administrative discharge board
to conclude that Spehr had the type of disorder that justified his discharge from the Coast Guard.
The violationsalleged by Spehr include being (a) coerced into giving information for purposes of the
psychiatric or psychologicd tests and consultation, (b) denied an opportunity to consult with legal
counsel, and () required to participatein clinical proceduresat the baseunder thethreat of long-term
commitment to the facility. These actions, according to plaintiff, violated his rights under the 5"
Amendment to the Constitution (“No person .... shall be compelled in any criminal case to be a
witness againg himsdf”) and under Article 31 of the Uniform Code of Military Justice, 10 U.S.C. §
831 (“Compulsory self-incrimination prohibited”).

The record does not support plaintiff’s allegations. Spehr had a long history of erratic
behavior in the Coast Guard. He had received alot of counseling and psychiatric evaluation in the
yearsbefore histwo and haf week stay a Keesler AFB. Given the wedth of evidencefrom multiple
sources concerning Spehr’ stroublesinthe Coast Guard, it isastretchfor plaintiff to assert that there
would not have been sufficient evidence for the administrative discharge board to make its finding
that Spehr had a personality disorder without the staff psychiatrist’s diagnosis at Keeser AFB.
Moreover, thereis no convincing evidencethat plaintiff’ srightswere violated in any way during his
time at Keesler AFB. Spehr’s complaint about aviolation of his 5" Amendment or Art. 31 rightsis
inapposite. The sole purpose of the Coast Guard’s psychiatric evaluation of Kurt Spehr was to
determine his suitability for retentionin the service. Assated in the Coast Guard’s Administrative
Investigations Manual, Art. 1-A-4.c..

“Coast Guardinvestigationsare administrativeand not judicial innature, and thus are neither
designed nor intended to fix avil or crimind liability. They are conducted, if at all, to alert
Coast Guard officials to any need for, or desrahility of, particular management decisionsor
actions.”

Anindividud can invoke the privilege againg self-incrimination in aninvestigatory proceeding only
if he or she reasonably believes that the information is being sought for use in a subsequent state or
federd crimina proceeding. United States v. Kastigar, 406 U.S. 441, 444-45 (1972). Kurt Spehr
could not have had any such reasonable belief during his investigation at Keesler AFB. He knew
quite well that the psychiatric evaluation aimed soldy at determining his fithess for continued Coast
Guard service, and not for any criminal or court martial proceeding. Accordingly, Spehr was not
entitled to any 5" Amendment or Article 31 warning about self-incrimination.

(5) Plaintiff allegesthat his due processrights were violated through “ command influence”
exerted upon the adminidrative discharge proceeding. Plaintiff cites remarks of one of the board’s
members, CWO Kabick, as evidencing the influence being brought to bear by Kurt Spehr's
commanding officer, Lt. Kochan, thereby undermining the board’s fairness and impartidity. The
remarks were allegedly made to James Rockefeller, a petty officer serving with Spehr in Florida,
whose depostion was taken in September 1998 whilethis case wasstill in the U.S. District Court for
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the Middle District of Florida. Accordingto Rockefeller, Kabick told himin passing during thetwo-
day adminigtrative discharge hearing that “it is open and shut. Kurt is gone. The old manwants him
out, so Kurt is gone.” Plaintiff explains that the “old man” referred to by Kabick was Spehr’s
commanding officer, Robert Scobie, as clarified on page 10 of the depostion transcript. (Robert
Scobie, as previously noted, was the Commander of the Coast Guard Group Key West.)

As athreshold matter, the court notes that plaintiff did not raise the subject of any aleged
conversation between CWO Kabick and Petty Officer Rockefeller either during or after the
adminigtrativedischarge hearinginJune 1991. Theissuewasnot discussed by plaintiff’scounsd, Lt.
Trabocchi, in any of her three letters of rebuttd to the final reviewing authority in the fal of 1991.
Nor did Spehr raise the issue in his subsequent petition to the Board for Correction of Military
Records in the October 1993 to reverse the findings of the administrative discharge board. As
previously discussed, a claimant’s failure to raise an issue during BCMR proceedings constitutes a
waiver of theissuein this court. Walden, supra, 22 CI.Ct. at 538; Doyle, supra, 599 F.2d at 1000.
Accordingly, Kurt Spehr is precluded from arguing for the first time before this court that the
Rockefeller- Kabick conversation in June 1991 is evidence that “command influence” was brought
to bear in the adminidrative discharge hearing.

Moreover, evenif Spehr could raisetheissue inthisaction, thecourt findsplaintiff sargument
of “command influence” unconvincing. The language quoted from Rockefeller’ s affidavit, even if
true, could be interpreted invariousways. Kabick’ scomments about Cmdr. Scobie may simply have
reflected ageneral exasperation with Kurt Spehr’ shehavior over theyearsat Coast Guard Group Key
Wed. Kabick may dso have been reveaing his own opinion about Spehr’ s suitahility for continued
service, based on the testimony he had heard thus far, and using the reference to Scobie to veil the
fact from Rockefeller that it was his own opinion of Spehr. Confronted with an allegation such as
plaintiff’s, the court presumes “that the administrators of the military, like other public officers,
dischargetheir duties correctly, lawfully, and in good faith.” Sanders, supra, 594 F.2d & 813 (Ct.Cl.
1979). Aside from the uncorroborated Rockefeller affidavit, taken more than seven years after
Spehr’ s administrative discharge hearing, there is no other evidence in the record that Cmdr. Scobie
or anyone else in the chain of command exercised any improper influence on the administrative
discharge board. Indeed, the record demonstrates in voluminous detail the extent to which Spehr’s
superior officerstried to help himover theyears, such asreferring him for counseling and psychiatric
evaduation and giving him repeated chances to improve his job performance and egtablish his
suitability for continued service.

(6) Plaintiff argues that he was not dlowed to complete a Sx-month probation period prior
totheadminidrative discharge proceeding. Spehr wasnotified by | etter from hiscommanding officer,
Lt. Kochan, dated December 4, 1990, that he was being placed on probation for sx months. But the
probationary period wasonly haf over, plaintiff complains, when Cmdr. Scobie, acting on Kochan's
recommendation, ordered on March 4, 1991, that an adminigrative discharge board be convened.
(The subsequent two-day hearing began on the day — June 3, 1991 — that Spehr’s sx-month
probationary period expired.)
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Asdefendant points out, however, the Coast Guard was not requiredto grant Spehr afull Six-
month probation before discharging him. In his letter of December 4, 1990, Lt. Kochan informed
Spehr that, under Art. 12-B-16 of the Personnel Manual, “ an individud believed to be unsuitable due
to a persondity disorder must be evaluated by a psychiatrist” and “a forma probation period, for a
set period of time, [must] be established prior to initiating discharge action.” After advisng Spehr
that he was entering a formal probation period of six months, due to expire June 3, 1991, Kochan
wrote: “You are cautioned that | am under no obligation to let the probation period run its full
course. Significant failure to show improvement, or repetition of the behavior that led to initiating
thisprobation period, will result in prompt action to separate you from the service.” Thus, Spehr was
informed that Coas Guard regulations required only that a probation period “be established prior to
initiating discharge action,” not that it necessarily be completed. Moreover, Spehr was specifically
told by Kochan that an administrative discharge proceeding might begin before the end of the
probation period. The court findsthat the actions of Lt. Kochan and Cmdr. Scobie in initiating Kurt
Spehr’ s adminigrative discharge proceeding ha fway through the probation were within the scope of
their discretionary authority. The court notes, once again, that the administrative discharge hearing
did not actually take place until June 3-4, 1991, precisely whenthe six-month probation expired. So
Kurt Spehr did, in fact, have six full months to establish his suitability for continued service in the
Coast Guard.

(7) Plaintiff assertsthat the transcript of the administrative discharge hearing doesnot indicate
that an oath was administered “to the court reporter.” Plaintiff cites Arts. 4-D-6 and 3-G-3 of the
Coast Guard Administrative Investigations Manual (COMDTINST M5830.1 dated November 6,
1987) asrequiring such an oath.

This argument is frivolous. First of all, nobody was acting in the capacity of a “court
reporter” at Kurt Spehr’s adminigtrative discharge hearing because it was not a court proceeding.
Art. 3-G-3 appears in the chapter entitled “Courts of Inquiry” and applies only to court reporters
(providing that the reporter “make an oath or affirmation” a the commencement of a court
proceeding that he or she “will faithfully perform the duties of reporter to this court”), not to
reporters in hearings before an administrative board. Thus Art. 3-G-3 was inapplicable to Kurt
Spehr's adminidrative discharge hearing. Art. 4-D-6, which appears in the chapter entitled
“Investigations,” provides that “oaths for reporters .... from section 3-G” be administered by the
board's recorder. This article did apply a Spehr’s hearing. Whether or not the oath was actually
adminigered isundear fromtherecord. But plaintiff has submitted no evidence that any procedural
oversght of this nature, assuming it occurred, affected any materia issue relating to the conduct of
theadministrativedischargehearing or Spehr’ ssubsequent dischargefromthe Coast Guard. Plaintiff
has not alleged that the accuracy of the witness testimony was affected by any failure of the reporter
to take an oath. Inshort, plantiff’sargument istotally lacking in “materiality.”

B.

As for Kurt Spehr’s claim that his discharge by the Coast Guard was legally ineffective,
plaintiff’s allegations, defendant’ s responses thereto, and the court’ s determinations, are as follows:
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(1) Plaintiff asserts that he was not delivered a discharge certificate (DD Form 214) on his
scheduled day of discharge, May 8, 1992. Spehr acknowledges that he signed a DD Form 214 on
May 8, 1992, but aleges that he was only permitted to keep a copy with errors on it, which he
refused to sign, and did not receive the correct copy with his signature until around June 15, 1992.
According to plaintiff, these actions did not accord with the provisions of 10 U.S.C. § 1168
(“Discharge or release from active duty: limitations’) and therefore failed to accomplish the Coast
Guard sintended purpose of discharging him. 10 U.S.C. 8 1168 providesthat “[a] member of the
armed force may not be discharged or released from active duty until his discharge certificate or
certificate of release from active duty, respectively, and hisfinal pay or asubsantid part of that pay,
areready for delivery to him ....” Since Spehr’sDD Form 214 was not ready for ddivery to himon
May 8, 1992, plaintiff argues tha he was not discharged from active duty on that date. Nor did the
Coast Guard achieve this objective by mailing the discharge certificate to Spehr several weeks later,
plaintiff argues, becausethe DD Form 214 isspecific to the day on which it issued and several entries
on the form would be different if the date of ddivery to him were later than the date the form was
signed. Plaintiff cites case law stating that a service member remains on active duty if he or she has
not been properly discharged from the service. Garrett v. United States, 625 F.2d 712, 713 (5" Cir.
1980), cert. denied, 450 U.S. 918 (1980).

Defendant respondsthat plaintiff’s assertions regarding the timing of hisDD Form 214 raise
no material issues relating to plaintiff’ s discharge from the Coast Guard. The court agrees. Kurt
Spehr appeared personally before the Coast Guard command on May 8, 1992, to be processed for
discharge, and he signed aDD Form 214 on that date. As the statutory language makes clear, and
this court has specifically held: “the statute governing discharge from the armed services, 10 U.S.C.
§ 1168(a) (1982), does not mandate actual receipt of discharge documents, but rather that the
documents be ready for delivery to service members on their separation date.” Hamon v. United
States, 10 CI.Ct. 681, 683 (1986) (emphasis in the origind). ®° That plaintiff requested certain
corrections to the DD Form 214 he was presented on May 8, 1992, and kept an unsigned copy
without those corrections until the corrected version was mailed to him by the Coast Guard several
weeks later, doesnot mean that the Coast Guard did not comply with the satutory requirement that
Spehr’ s discharge document s be “ready for delivery” on his date of discharge. The Coast Guard did
have the DD Form 214 ready for delivery on Spehr’ s discharge date, and any inadvertent error(s) in
that document that may have necessitated ashort delay in mailing him a corrected verson do(es) not
amount to a materid error calling into question the legal effectiveness of the discharge.

(2) Plaintiff allegesthat the Coast Guard faled to pay him dl of the “final pay” he was due

> In Hamon, which involved a serviceman discharged from the Coast Guard at the end of his enlistment
term, the court ruled that the phydcal delivery of plaintiff’s DD Form 214 two months later did not alter the legal
effectiveness of plaintiff's prior separation from service. In discussing whether the delay constituted procedural
error, the court quoted from Kenon D. Shattuck and others, 63 Comp.Gen. 251, 252 (1984): “To say .... that the
untimely delivery of [DD Form 214] voided the discharge would not be in keeping with prior holdings which do
not make the effective date of discharge depend upon ddivery of documents when the parties are both aware and
both intend to effect a discharge or separation on agiven date.” 10 CI.Ct. at 684. See dso Willingham v. United
States, 35 Fed.Cl. 633, 647 (1996).
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upondischarge fromthe service. In his separation letter from the Coast Guard, dated May 8, 1992,
Spehr was advised that “ Y our initial separation represents a substantial portion of your fina pay and
includes partial payment for any unused leave .... Any remaining payment due you will be paid by the
Coast Guard.... within 45 days.... Thefind LES [leaveand earnings satement] and find separation
payment will be mailed to the address provided [by you].” Plantiff acknowledges that he received
acheck for $872.00 asan initial ingallment of hisfina pay, aswell asasubsequent payment fromthe
Coast Guardin late May or early June 1992 of about $300 or $400. T hissecond ingtdlment, plaintiff
aleges, fell short of the amount he was owed — $713.94. Plaintiff also charges, in his various
pleadings, that the amounts he received from the Coast Guard did not cover, or pay in full, an
estimated $447.92 to which he was entitled for his last eight days of service (May 1-8, 1992) or the
dollar value — $1,080.59 — of his accrued leave (18.5 days). According to plaintiff, therefore, the
Coast Guard did not have “hisfinal pay or asubstantial part of that pay .... ready for delivery to him,”
as required to effectuate a discharge under 10 U.S.C. § 1168.

The record does not corroborate plaintiff’s alegation that the Coast Guard failed to deliver
his“fina pay.” The record includes Spehr’sLeave and Earnings Statements (L ES) for May and June
1992, which show thefollowing: Aslisted in the May statement, Spehr was entitled to earnings of
$765.22 (consisting of $467.28 in badc pay and $297.94 in dlowances) for his last eight days of
service (May 1-8, 1992), plus $1,080.59 in compensation for 18.5 days of unused leave. Those
“entitlements’ add upto$1,845.81. Inaddition, theMay statement listed “ deductions’ of $1,131.87,
which included $259.87 in taxes and life insurance and a “specia payment” of $872.00. The
difference between Spehr’s entitlements ($1,845.81) and deductions ($1,131.87) in the May
statement was $713.94 —the amount entered inthe “net earnings’ box. The amount of $713.94 was
also listed in Spehr’s June statement (under “deductions’) as a “ special payment.” Defendant has
submitted documentary evidencethat the U.S. Treasury issued checksto Kurt Spehr of $872.00 and
$713.94 (the amounts of the two “special payments’) on April 27, 1992, and June 4, 1992,
respectively. Thus, the record refutes plaintiff’s contention that the second “specid payment” he
received from the Coast Guard was only $300 or $400, rather the full amount of $713.94.

Moreover, the evidence indicates that the two “special payments’ covered all of the “final
pay” to which Kurt Spehr wasentitled upon his separation. The“specid payments’ to Spehr on April
27 and June 4, 1992, totalled $1,585.94. The following calculation yields the same figure: Spehr’'s
LES for May 1992 lists entitlements (basic pay, allowances, and unused leave) of $1,845.81.
Subtracting the deductions of $259.87 for taxes and life insurance (i.e., all deductions listed in the
May 1992 LES except the $872.00 “special payment”) leaves $1,585.94 (the amount of the two
“special payments’). Thus, Kurt Spehr’s“fina pay” fromthe Coast Guard was $1,585.94, comprised
of the net earnings from his last eight days of service plusthe cash vdue of his unused annual leave.
Theinitial check for $872.00, issued on April 27, 1992, represented a “subgantial part” of Spehr’'s
“final pay” from the Coast Guard, as required under 10 U.S.C. § 1168(a). The second check for
$713.94, issued on June 4, 1992, represented the remaining ba ance of Spehr’s “final pay,” and was
issued well within the 45 days promised in the Coast Guard’ s separation |etter of May 8, 1992. Thus,
plaintiff’s claim that he did not recaeive all of his “final pay” fromthe Coas Guard is without merit.
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Summation of “wrongful discharge” and “ineffective discharge” claims:

Paintiff has not met the burden of proof in establishing that there wasany material legal error
or injustice in hisadministrative discharge proceeding or the subsequent BCMR review. Spehr has
not submitted “cogent andclearly convincing evidence” of any such error, Renicker, supra, nor shown
that the ultimate and fina decision by the BCMR was “arbitrary, capricious, in bad faith .... or
contrary to any applicable law, regulation, or published procedure.” Wyatt, supra. Furthermore,
plaintiff has failed to demonstrate that the Coast Guard did not ddiver his discharge certificate and
final pay in accordance with the provisions of 10 U.S.C. § 1168(a). So thereis no vdid bads for
Spehr’s claim that his discharge on May 8, 1992 was legaly ineffective. Accordingly, plaintiff's
claims for back pay and allowances based on the dternative theoriesthat he was either wrongfully
discharged on May 8, 1992 (and thus entitled to back pay and allowances for the three weeks
remaining on hisenligment term—i.e., toMay 29, 1992) or that hewasnever legdly discharged (and
thus entitled to back pay and allowances from May 8, 1992 up to the present) mus both be denied.

Initstwo partial motionsto dismiss, defendant asked the court to dismisstheres of plaintiff's
claims on jurisdictional grounds, either for lack of subject matter jurisdiction or failure to meet the
Tucker Act’s gx-year limitation for filing. The Tucker Act providesthat “[e] very claim of whichthe
United States Court of Federd Clams hasjurisdiction shal be barred unlessthe petition thereon is
filed withinsix years after such clamfirst accrues.” 28 U.S.C. § 2501. A claim accrues “when all the
eventswhich fix the government’ salleged liability have occurred and the plaintiff wasor should have
been aware of their existence.” Hopland Band of Pomo Indians v. United States, 855 F.2d 1573,
1577 (Fed.Cir. 1988) (emphads added). The six-year limitation period for ingtituting aclaimagaing
the United States isa jurisdictional requirement which cannot be waived by the court. See Farrell
v. United States, 9 CI.Ct. 757, 758-59 (1986).

Rule 12 of the Court of Federal Claims covers several grounds for dismissa of a clam,
including “lack of jurisdiction over the subject matter,” RCFC 12(b)(1), and “fallureto sateaclaim
upon which relief can be granted,” RCFC 12(b)(4). Whether a court possesses subject matter
jurisdiction, for the purposes of RCFC 12(b)(1), depends upon the “court’s general power to
adjudicate in specific areas of substantive law.” Palmer v. United States, 168 F.3d 1310, 1313
(Fed.Cir. 1999). An action would be dismissble under RCFC 12(b)(1), for example, if it did not
represent a clam for money or if it was brought pursuant to a statute that specifically granted
jurisdictionto another judicial body. Inother words, claimsdismissible under RCFC 12(b)(1) for lack
of subject matter jurisdiction arefataly flawed as a matter of law. By comparison, dismissal under
RCFC 12(b)(4), for failure to state a claim upon which relief can be granted, “is appropriate when
the facts asserted by the claimant do not under the law entitle him to aremedy.” Perez v. United
States, 156 F.3d 1366, 1370 (Fed.Cir. 1998). (Emphasis added.) A ruling under RCFC 12(b)(4)
congtitutesan adjudication onthe merits. See Maniere v. United States, 31 Fed.Cl. 410, 419 (1994).
Thus, claimsdigmissible under RCFC 12(b)(4) are within the subject matter jurisdiction of the court,
but are based on factual allegationswhich, evenif true, do not provide groundsrelief under the law.
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I n considering defendant’ s motion to dismiss, whether on the ground of lack of subject matter
jurisdiction, RCFC 12(b)(1), or failure to state a clam on which relief can be granted, RCFC
12(b)(4), the court mug construe the allegations of the complaint favorably to the plantiff. See
Scheuer v. Rhodes, 416 U.S. 232, 236 (1974); White Mountain Apache Tribe v. United States, 46
Fed.Cl. 20, 23 (1999). Inaddition, the court must accept as true any undisputed allegations of fact
made by plantiff. See Haberman v. United States, 26 CI.Ct. 1405, 1410 (1992). Ultimatdly,
however, the burden is on plaintiff to establish jurisdiction by a preponderance of the evidence. See
Reynolds v. Army & Air Force Exchange Service, 846 F.2d 746, 748 (Fed.Cir. 1988). In addition,
if aparty presents mattersoutsidethe pleadings, adismissal under RCFC 12(b)(4) constitutesaruling
by summary judgment. ® See Maniere, supra, 31 Fed.Cl. at 419.

A.

Defendant seeks the dismissal of plaintiff’ s claim for reimbursement of travel and relocation
expenses totalling $1,035.95, first presented to this court in December 2000, on the ground that it
isbarred by the six-year statute of limitations. Documentation furnished at that time indicate that this
reimbursement claim was submitted to the Coast Guard on August 31, 1988, and “certified for
payment” on September 19, 1988, though plaintiff assertsthat hewasnever paid. The reimbursement
claim was not part of the origina complaint filed by plaintiff in U.S. district Court in August 1997,
nor the amended complaint filed in the Court of Federal Claimsin June1999. Defendant argues that
the court does not have jurisdiction to consider this claim because it was not asserted within the six-
year limitation period set by the Tucker Act.

In the case at bar, al events allegedly fixing defendant’s liability for reimbursing plaintiff’s
travel and rdocation costs arose in 1988, when the claim was submitted by Kurt Spehr and certified
for payment by the Coast Guard. That was 12 years before the claim was presented in this court.
Paintiff offers no explanation as to why he did not pursue this claim earlier. Indeed, plaintiff has
provided no evidence, asidefromhisown affidavit 12 years after the eventsin question, that histravel
and reocation costswerenot in fact reimbursed by the Coast Guard in1988. Therecord establishes
that plaintiff forgot about other payments hereceived from the Coast Guard (likehistwo “fina pay”
checksin 1992), and he may well have forgotten about a reimbursement check in 1988 as well. ’

® RCFC 12(b)(4) providesthat “If, on a motion asserting the defense numbered (4) to dismissfor failure of
the pleading to state a claim upon which relief can be granted, matters outs de the pleading are presented to and
not exduded by the court, the motion shall be treated as one for summary judgment and dispased of as provided in
Rule 56, and all parties shall be given reasonabl e opportunity to present all material made pertinent to such a
motion by Rule 56.”

" The Coast Guard has been unable to locate any documentation pertaining to the claim, which isnot
surprising considering the now 13-year lapse in time. So defendant also hasa vdid laches defense. The Federal
Circuit has held that lachesis applicablein amilitary pay case where (1) a plaintiff unreasonably and inexcusably
delays bringing a daim and (2) the Government is preudiced by the delay, thereby rendering the Government
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Unlike plaintiff’s “ineffective discharge” claim, this reimbursement claim for travel and relocation
expenses incurred in 1988 does not relate back to, or have anything to do with, Spehr’s discharge
from the Coast Guard in 1992 or his clams arising therefrom. So plaintiff cannot bootstrap the
reimbursement claim onto his origina pleading in thislitigation. Thus, Spehr’s claim for alegedly
unreimbursed travel and relocation expenses was not filed within six years of accrual, asrequired by
28 U.S.C. 8§ 2501. Accordingly, the court must dismiss the claim for lack of jurisdiction.

The same analyssappliesto plantiff’ sclam for medical treatment and additional pay, under
14 U.S.C. § 366, based on the cancerous skin condition diagnosed and treated in April 1992. This
claim and accompanying documentation wasfirst presented to the court in plantiff’s reply brief filed
on October 4, 2001, nineand ahdf yearsafter Spehr’ sadministrativedischargeon May 8, 1992, the
datewhichfixesthe accrual of Spehr’sclaim. “[A] claim based on an dleged unlawful dischargefrom
the military service accrues on the date of discharge.” Hurick v. Lehman, 782 F.2d 984, 986
(Fed.Cir. 1986). The adminigtrative record, previoudy compiled, is devoid of evidence or any
mention of thebasal cell carcinoma, and plaintiff hasoffered no explanation for the delay in presenting
theclaim. Nor hasplaintiff esablished any nexus between this medicd condition and the “personality
disorder” that wasthebasisfor hisadministrativedischargein 1992. Thus, the new claim for medical
treatment and additional pay based on the basal cell carcinoma does not relate back to, or have
anything to do with, Spehr’'s discharge from the Coast Guard in 1992 and his claims arising
therefrom. Accordingly, the claim was not filed within six years of accrual, asrequired by 28 U.S.C.
§ 2501, and must be dismissed by the court for lack of jurisdiction. ®

B.

Since the court considered matters outside the pleadings in its summary judgment ruling for
defendant that plaintiff was not wrongfully discharged from the Coast Guard and not entitled to any
award for back pay and adlowances, all other claims ancillary to the alleged wrongful discharge can
likewise be disposed of by summary judgment under RCFC 56, in accordance with RCFC 12(b)(4).
Thus, plaintiff's request that the court void his administrative discharge as illegal and based on
“fraud” (and remove thebar to hisreenlistment) must be dismissed, asthe court has specificaly found
that the dischargewas legal. Nor is Spehr entitled to “interim advancements” or retirement asan E-9
(or the reissuance of his uniform) for the self-evident reason that he has not been an enlisted member
of the Coast Guard snce May 1992. “Absent the violation of a statute or regulation ertitling a

unableto “mount adefense” Cornetta v. United States, 851 F.2d 1372, 1377-78 (1988) (en banc).

® The pertinent statute, 14 U.S.C. 8§ 366, does not appear to offer plaintiff an avenue of rdief in any event.
It providesthat an enlisted Coast Guard member in need of medicd care and hospitalization due to a physcal
malady “may” be retained in the service beyond his enlissment teem. Thiswording dearly does not mandate the
Coagt Guard to retain any such person. Furthermore, the statute envisi ons providing a serviceman hospitali zation
or medical care“until he shall have recovered to .... enable him to meet the physica requirements for reenlistment

" Since the Coast Guard had no intention of reenligting Spehr, it would have had no reason to invoke the

statute. Lastly, nothing in the statute can be read as giving a serviceman the option of invoking it, unilaterally, in
his own behalf.
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service member to a promotion asa matter of law, the [Court of Federa Claims] hasno authority to
entertain [such & clam.” Thomas v. United States, 42 Fed.Cl. 449, 452 (1998) (quoting Voge v.
United States, 844 F.2d 776, 780 (Fed.Cir. 1988), cert.denied, 488 U.S. 941 (1988)).

Plaintiff citesthe Rehabilitation Act of 1973, P.L.93-112, 87 Stat. 390 (September 26, 1973),
29 U.S.C. § 791(b) and 38 U.S.C. § 4214(c), as a bass for his clam that the Coast Guard
discriminated againgt him by not transferring him to a civilian position. The act provides for
affirmative action plansin federal government agenciesto hireindividuaswith disabilities. In further
support of his discrimination cam, plaintiff refers to another statutory provision, 18 U.S.C. 8
245(b)(1)(B) and (C), which prescribes civil and criminal penalties against anyone who injures,
intimidates or interferes with another person’s participation in a federd program or employment in
afederd agency. Neither of these two laws, however, confersasubstantiveright to recover money
damages againg the United States. The samelegal shortcoming appliesto plaintiff’s myriad clams
for assistance fromthe Coast Guardin securing him civilian employment, reimbursement for medical
Insurance premiums paid and housing cogtsincurred since his discharge in 1992, reconsideration of
his eligibility for service-rdated awards from the Coas Guard, and the request “for a complete
neurol ogical testing denied unlawfully,” according to plaintiff, “prior to discharge.” Paintiff hascited
no money-mandating provisionsof law —whether Congtitutiond, statutory, regulatory or contractual
— underpinning these claims, as required to recover damages against the United Statesin this court.
See Testan, supra, 424 U.S. at 398. Therefore, the court must dismissthe above claims pursuant to
RCFC 12(b)(2) for “lack of jurisdiction over the subject matter.”

Paintiff invokes a coupleof other satutes as basesfor hisdiscrimination clam(s) against the
Government. They include: (1) P.L. 93-508, 88 Stat. 1578 at 1601, TitleV, Section 503, 38 U.S.C.
§ 1652 Note (December 3, 1974), an act whose purpose, inter dia, was to increase vocational,
educational and training assistance to digible veterans through amendments to 38 U.S.C. 8§
1652(A)(3), 1661, 1673, and 38 U.S.C. Chapter 41; and (2) P.L. 102-127, 105 Sat. 622, Section
4, the“Veterans Educational Assistance Amendments of 1991,” codified at 38 U.S.C. § 101 Note.
Faintiff has submitted no evidence of his entitlement to relief under these satutes, however, nor
evidence that he was denied any assstance thereunder to which he might have been entitled. In
particular, plantiff hasfailed to show that either of these lawsis amoney-mandating statute on which
to base aclam for money damages againg the United Statesinthiscourt. Theclaims must therefore
be dismissed.

The court also lacks subject matter jurisdiction over plaintiff’s claimsbased on “due process”
violations under the 5" and 14" amendments to the Constitution, because these are not money-
mandating provisions. See Montalvo v. United States, 231 Ct.Cl. 980, 982-83 (1982). As sub-
elements of his “due process’ claims, plaintiff's claims for compensation based on “unlawful
harassment” a work and additiona “specia damages” (by which Spehr presumably means punitive
damages) represent tort actions which are specificaly excluded from this court’ s jurisdiction under
the Tucker Act, 28 U.S.C. § 1491(a)(1). The Tucker Act limits the jurisdiction of the Court of
Federal Claimsto claims“for liquidated or unliquidated damagesin cases not sounding in tort.” /d.
(emphasisadded). See Cottrellv. United States, 42 Fed.Cl. 144, 149 (1998). Accordingly, plaintiff’s
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claims for Congtitutional “due process’ and tort violations must be dismissed by the court for lack
of subject matter jurisdiction under RCFC 12(b)(1).

Paintiff’s final claim — for attorney fees under the Equal Access to Justice Act (EAJA), 28
U.S.C. §2412(b) — must aso be denied. A fundamentd condition for recovery under the EAJA is
that the plaintiff be the prevailing party in the case. Id. Kurt Spehr has not prevalled in any part of
thisaction. Accordingly, thereisno lega basisfor the court to grant himan award for attorney fees.

CONCLUSION

For the reasons discussed above, the court finds no merit to any of plaintiff’s claimsin this
action. Accordingly, the court hereby:

Q) DENIES dl three of plaintiff’s motions for summary partial judgment,
(2 GRANTS defendant’ s cross-motion for partial summary judgment with respect to the claim
for back wages, allowances, and other daims ancillary to the alleged wrongful or ineffective

discharge,

(©)) GRANT Sdefendants’ s partial motion to dismisswith respect to al other claimspresented by
the plaintiff in this action.

Theclerk isorderedtoenter judgment DISMISSING the complaint initsentirety. Eachparty
shall bear it own costs.

Thomas J. Lydon
Senior Judge



